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Court, and the jury find a verdict for the plaintiff for
less than the amount paid into Court, the plaintiff is,
notwithstanding the verdict of the jury, entitled to
the whole amount paid in. This decision was however
doubted by Lord Esher, M. R., in Gray v. Bartholomew
(supra), and it is respectfully submitted would not be
upheld.

It frequently happens that a defendant can rely on
two or more different defences, but such a course is not
always desirable. For instance, if the defendant has un-
doubted evidence to prove that he never spoke any of
the words complained of, it is unwise to plead privilege,
as such a plea rather suggests that he did in fact utter
the words complained of. Under such circumstances it
is better to rely solely upon the defence that he never
uttered the words. Again, if there is a clear defence of
qualified privilege, and no evidence of malice, it would
be foolish to justify, as such a course, if persisted in at
the trial, affords some evidence of malice (z). And in
any case it is dangerous to justify, unless the defendant
is perfectly sure of his ground; for if he fails at the trial,
such a plea will most certainly aggravate the damages.

In pleading to the allegation in the Statement of
Claim that the defendant falsely and maliciously wrote
[or spoke] and published the words complained of,
" there is ... no good done by a traverse of the allega-
tion that the defendant published falsely; but it is, on
the other hand, mischievous, as under it a defendant
might set up a defence of truth, as a justification; and
Ord. XIX., Kule 18, shows that a plaintiff is entitled to
know if such a defence is contemplated" (a). Nor is
it sufficient to deny generally in the Defence that the
" defendant wrote or published the same maliciously, as
alleged." The facts must be set out upon which the de-
fendant relies, either to show justification or privilege (&)

(z) Simpson v. Robinson (1848), 18 L. J. Q. B. 73.

(a) Per Field, J., in Belt v. Lawes (1882), 51 L. J. Q. B. at p. 361.

(6) Belt v. Lawes (1882), 51 L. J. Q. B. 359.
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